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%e O f f i c i a l  Secrets Act  i s  worrisome i n  t h a t  i t s  verv 
- " 
vagueness makes i t  a n e t  which, by and la rge ,  can cover 
a l l  i l l e g a l  d isc losures  o f  secrets.  There has been a  
tendency i n  Canada t o  see the  O f f i c i a l  Secrets Act  as a  
s o r t  o f  an u l t i m a t e  weapon - w i t h  pena l t i es  o f  up t o  14 
years i n  p r ison.  It app l ies  t o  everybody: cab ine t  min is -  
t e rs ,  par l iamentar ians,  Pub l ic  Serv ice o f f i c i a l s ,  members 
o f  t he  armed forces,  the press and the  p u b l i c  a t  l a r g e  
where the re  has been a  ser ious breach o f  h i g h l y  c l a s s i f i e d  
in fo rmat ion .  There has been a t  l e a s t  one instance when 
i t  has been app l i ed  i n  r e l a t i o n  t o  a  Member o f  the  House 
o f  Commons. (1) 
The O f f i c i a l  Secrets Ac t  - based on l e g i s l a t i o n  i n  
B r i t a i n  - has a  ca tch -a l l  nature t o  it, although i n  Canada 
the s t a t u t e  uses the  phrase "secre t  o f f i c i a l "  q u a l i f y i n g  
the  more general phrase "document o r  in fo rmat ion"  o f  the  
B r i t i s h  s t a t u t e .  The case of R.V. B iernacki  i n  Quebec i n  
1962 i l l u s t r a t e s  the importance attached by the  cour ts  i n  
Canada t o  " o f f i c i a l  secre t "  i n  t h a t  i t  puts s i g n i f i c a n t  
l i m i t a t i o n  on the  k inds o f  i n fo rma t ion  whose d i sc losu re  
the  Act  makes c r i m i n a l .  (2) 
A reading o f  the Act suggests t h a t  i t  lends i t s e l f  t o  
broad app l i ca t i on .  I n  p rac t i ce ,  however, the  Act  has been 
conf ined as an inst rument  f o r  dea l ing  w i t h  s i t u a t i o n s  o f  a  
s e c u r i t y  o r  espionage nature. The so-ca l led  Gouzenko 
t r i a l s ,  stemming ou t  o f  the  1945 de fec t i on  o f  a  c ipher  
c l e r k ,  I g o r  Gouzenko, from the Sov ie t  embassy i n  Ottawa, 
p rov ide  some o f  the  best  i l l u s t r a t i o n s  of prosecut ions 
based on s p e c i f i c  v i o l a t i o n s  o f  the  O f f i c i a l  Secrets Act.  
There i s  no precedent o f  the  Act being employed i n  any 
m i n i s t e r i a l  breach o f  secrecy, even i n  the  case o f  budget 
leaks i n  B r i t a i n .  Disclosures o f  secrets by cab ine t  Min- 
i s t e r s  a re  e s s e n t i a l l y  a  v i o l a t i o n  of the  P r i v y  C o u n c i l l o r ' s  
Oath. The unauthorized d isc losures  o f  i n fo rma t ion  by 
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members of t h e  P u b l i c  Serv ice  would be a  v i o l a t i o n  o f  t h e  
Oaths of  A l l eg iance  Act .  ( 3 )  I n  bo th  cases, t he  O f f i c i a l  
Secrets  Ac t  stands i n  t he  background w i t h  i t s  p e n a l t i e s  
spec i f ied ;  b u t  i t s  use i n  such i n c i d e n t s  appears u n l i k e l y .  
(4) It i s ,  on the whole, an un tes ted  sword i n  r e l a t i o n  t o  
t h e  cab ine t  and members of t h e  P u b l i c  Serv ice .  Par l iamen- 
t a r y  s e c r e t a r i e s  and o t h e r  members o f  pa r l i amen t  who a r e  
n o t  members of t he  P r i v y  Counci l  a l s o  t ake  an oath;  b u t  
n o t  one o f  secrecy. The oa th  s imp ly  c a l l s  on par l iamen- 
t a r i a n s  t o  c a r r y  o u t  t h e i r  d u t i e s .  
C o n f u s i o n  Because of t h e  vagueness o f  t h e  A c t  t h e r e  i s  confus ion,  
C o n c e r n i n g  even among e x p e r t  observers,  about t he  a p p l i c a t i o n  o f  i t s  
P r e s s  a n d  S t a t e  p r o v i s i o n s  i n  r e l a t i o n  t o  governmental leaders  and o f f i c i a l s  
on t he  one hand, and t he  press on t h e  o t h e r  hand. The 
broad na tu re  o f  t h e  A c t  cou ld  l ead  t o  p o s s i b l e  abuse and 
t he  dangers of s p i l l o v e r  f rom the  Ac t  i n t o  t h e  i n t e r a c t i o n  
between press and p o l i t i c s  a r e  r e a l .  The O f f i c i a l  Secrets  
Ac t  can be seen as a  s u b t l e  b u t  never the less  e f f e c t i v e  
ins t rument  of censorsh ip .  It i s  inconce ivab le ,  f o r  exam- 
p l  e, t h a t  Canadian newspapers would pub1 i s h  t h e  equ i va len t  
of t h e  American Pentagon papers on t h e  Vietnam war, as 
occurred i n  t he  Un i t ed  States.  I n  such a  s i t u a t i o n  i n  
Canada, bo th  t h e  press and those i nvo l ved  i n  p r o v i d i n g  
t he  documents t o  t h e  press would be open t o  p rosecu t i on  
under t h e  O f f i c i a l  Secrets  Ac t .  E d i t o r s  and pub l i she rs  
cou ld  be g iven  l o n g  j a i l  terms. 
The O f f i c i a l  Secrets  Ac t  i s  a  two-way r e s t r a i n t :  j o u r -  
n a l i s t s  a r e  de te r red  f rom p rob ing  and c i v i l  se rvan ts  a r e  
overcau t ious  i n  d issemina t ing  in fo rmat ion . (s )  The B r i t i s h  
j o u r n a l i s t ,  W i l l i a m  Hardcast le ,  i n  w r i t i n g  about  t h e  e f -  
f e c t s  o f  t h i s  k i n d  o f  s t a t u t e ,  says i t  " s t i f f e n s  t h e  
s e c r e t  sp ine  o f  t h e  bureaucra t  and so f t ens  t h e  ver tebrae  
o f  t h e  press." (6)  The most u n s a t i s f a c t o r y  aspect  about 
t he  Canadian O f f i c i a l  Secrets  A c t  i s  i t s  vagueness and, 
i t  may be argued t h a t  u n c e r t a i n  law i s  an e f f e c t i v e  
censorsh ip .  
The n o t i o n  o f  censorsh ip ,  w h i l e  g e n e r a l l y  regarded as 
abhor ren t  i n  t h e  Canadian p o l i t i c a l  process under normal 
cond i t i ons ,  i s  n o t  a l l  t h a t  a l i e n  t o  us i n  t imes o f  severe 
s t r e s s .  And i t  may be argued t h a t  c r i s i s  s i t u a t i o n s  a r e  
a  moment o f  t r u t h  f o r  t h e  p o l i t i c a l  system and t h e  s o c i a l  
i n s t i t u t i o n s  and p rov ide  impor tan t  c l ues  about  bas i c  char-  
a c t e r i s t i c s  i n  our  s o c i e t y .  The l a s t  t ime  Canada imposed 
censorsh ip  was i n  t h e  course o f  t h e  F r o n t  de L i b e r a t i o n  
du Quebec (F.L.Q. ) c r i s i s  i n  October 1970 which saw po- 
l i t i c a l  k idnappings i n  Montreal  and o t h e r  t r auma t i c  devel -  
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opments. The i nvok ing  o f  t he  War Measures A c t  by t he  
f ede ra l  government, i n  e f f e c t  d e c l a r i n g  a  s t a t e  o f  
emergency i n  Canada, l i m i t e d  t h e  freedom o f  t h e  press. (7)  
The r e g u l a t i o n s  under t h e  Ac t  imposed censorship,  p ro -  
h i b i t i n g  media p u b l i c a t i o n  o f  any th ing  t h a t  threatened 
s e c u r i t y  o r  i n  any way gave a  p l a t f o r m  t o  statements o f  
pub1 i c a t i o n s  by t he  F.L.Q. ( 8 )  
FLQ C r i s i s  i s  The F . L . Q .  c r i s i s  marks t h e  most dramat ic  use o f  
D r a m a t i c  U s e  censorsh ip  i n  Canadian peacetime. I n  Quebec p rov ince ,  
o f  C e n s o r s h i p  t he  menace o f  t h e  h i g h l y  unpopular Padlock Law - "An A c t  
t o  P r o t e c t  Aga ins t  Communist Propaganda" - ope ra t i ona l  
f o r  some years  u n t i l  t he  Supreme Cour t  found i t  u l t r a  v i r e s  
i n  1957 - p rov ides  an unhappy s t o r y  o f  a  form o f  press 
censorsh ip  i n  Canada. The A l b e r t a  Press Act ,  d i sa l l owed  
by t h e  f e d e r a l  government a f t e r  r e f e r r a l  t o  t he  cou r t s ,  i s  
y e t  another  example o f  t h e  a u t h o r i t i e s  t r y i n g  t o  exe rc i se  
media c o n t r o l ,  us i ng  t he  argument t h a t  they  were a c t u a l l y  
promoting freedom o f  t h e  press.  There had, o f  course, 
been censorsh ip  i n  t h i s  coun t r y  i n  World War I 1  under 
r e g u l a t i o n s  o f  t h e  War Measures Ac t  as w e l l  as ou t s i de  
t h e  A c t  f o r  a  l i m i t e d  per iod .  Wartime censorsh ip  goes 
back t o  World War One. Be fo re  t h a t ,  Canada's communica- 
t i o n s  system was n o t  regarded as an e f f e c t i v e  enough ca r -  
r i e r  o f  i n f o r m a t i o n  t h a t  i t  cou ld  be seen as hav ing  ad- 
verse e f f e c t s  on Canadian invo lvement  i n  such c o n f l i c t s  
as t h e  Crimean and Boer wars. 
A c h a r a c t e r i s t i c  common t o  t h e  l e g a l  r e s t r a i n t s  t h a t  
a f f e c t  t h e  media, t he  O f f i c i a l  Secrets  Act,  par l iamentary  
p r i v i l e g e  and 1  i b e l  - i s  t h e  unp red i c tab le  way they  may 
be employed. Th is  element o f  u n c e r t a i n t y  c o n t r i b u t e s  t o  
a  caut iousness on t he  p a r t  o f  t h e  media, a  m a t t e r  o f  
g r e a t  concern. I t  undermines t h e  media 's  a b i l i t y  t o  p l a y  
a  meaningful  p o l i t i c a l  watchdog r o l e .  
I n  theory,  t h e  r e s t r a i n t s  on t h e  media t h a t  stem f rom 
t h e  c h a r a c t e r i s t i c s  o f  t he  p o l i t i c a l  system appear t o  be 
fo rmidab le .  But, by and l a rge ,  these r e s t r a i n t s  a r e  
psycho log i ca l .  I n  p r a c t i c e ,  governments and i n d i v i d u a l  
p o l i t i c i a n s  p e r s o n a l l y  have been most h e s i t a n t  t o  become 
i n v o l v e d  i n  l e g a l  c o n f r o n t a t i o n s  w i t h  t h e  media. The 
Canadian exper ience has been t h a t  newspapers have done 
ext remely  w e l l  be fo re  t he  c o u r t s  i n  cases where t h e  r i g h t s  
o f  t h e  press and freedom o f  t h e  press a r e  concerned. 
I t  has been n e a r l y  150 years  s i nce  t h e  ce leb ra ted  
Joseph Howe l i b e l  t r i a l  v i c t o r y  t h a t  p rov ided  perhaps 
t he  most momentous freedom-of- the-press precedent i n  our  
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Coverage  By 
Depo l i  t i c i  zed 
Press S h a l l  ow 
h r  9 P i  tnodgh Howe appeared t o  have a  hopeless 
case - s-ienlrrl; n!? from a ! e t t e r  t h a t  appeared i n  h i s  
Novascotiin January 1 ,  1835 - the  j u r y  took o n l y  ten  min- 
------ - 
utc: t o  d c q , ~  it t he  a c c t ~ ~ e d  e d i t o r .  There was a  1  andmark 
qua1 i t y  t o  the case ana i b p l  dyed a  r o l e  i n  he1 p ing  t o  
de f i ne  dn3 expand the  r i g h t s  o f  the  media i n  t he  p o l i t i c a l  
s e t t i n g .  There h a w  teen ha rd l y  any major precedent- 
s e t t i n g  i nc iden ts  of this  k i n d  i n  recent  years. This i s  
i n  s t ronq con t ras t  t i ,  the s i t u a t i o n  i n  B r i t a i n  where news- 
papers have d i r e c t l y  or. i n d i r e c t l y  become embroi led i n  
l e g a l  cont rovers ies  stemrring from a l l  the r e s t r a i n t s  
enumerated here. I n  t h e  Uni ted States a lso,  t he  cour ts  
a re  r e g u l a r l y  c a l l e d  upon t o d e a l  w i t h  mat ters where free- 
dom of the press i s  a t  stake. 
I n  Canada, the  press i n  t h i s  century has become l a r g e l y  
d e p o l i t i c i z e d  and shows a  general l ack  o f  e n t e r p r i s e  i n  
dea l ing  w i t h  p o l i t i c s  and government. The s t r u c t u r a l  a r -  
rangements of our  p o l i t i c a l  system makes t h e  House o f  
Commons the main source o f  p o l i t i c a l  news. The focus o f  
a t t e n t i o n  i s  channel led i n  the  d i r e c t i o n  o f  s i t u a t i o n s  
t h a t  a re  normal ly  under the  c o n t r o l  o f  t he  government. The 
Press Ga l l e ry  i n  Ottawa i s  a  v i t a l  l i n k  i n  the  p o l i t i c a l  
comnunications f l o w  from the  fede ra l  l e v e l  o f  government 
t h a t  reaches the  p u b l i c .  The shortcomings o f  t h i s  arrange- 
ment suggests the re  i s  a  r a t h e r  shal low coverage o f  the  
n a t i o n ' s  business; there  i s  l i t t l e  scope f o r  i n v e s t i g a t i v e  
repor t ing . ( lo !  This  s i t u a t i o n  encourages s t rong government 
b u t  leaves much t o  be desi red about t he  r o l e  o f  the  media 
i n  the  Canadian p o l i t i c a l  process. The problem stems i n  
p a r t  from the hesi tancy o f  the  media. 
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